
No. 8475.

Qltrruit (Haurt at Appeals

— /^

Blanch A. Bagnall,

vs.

Commissioner of Internal Revenue,

Respondent.

SUPPLEMENTAL BRIEF FOR THE
PETITIONER.

H. W. Elliott,

935 Van Nuys Bldg., Los Angeles,

Attorney for Petitioner.

FILED
Parker & Baird Company, Law Printers, Los Angeles. ^ , ^ ^

JAN 1 1 iv^38

PAUL P, O'BRIEN,
CUERK



4



No. 8475.

Oltrrutt Ol0url of Appfala
3F0r tljr Nltttlj Cdtrrutt.

Blanch A. Bagnall,

Petitioner,

vs.

Commissioner of Internal Revenue,

Respondent.

SUPPLEMENTAL BRIEF FOR THE
PETITIONER.

Directing our attention to the question upon which this

court has requested further argument, we shall first reply

to the contentions presented by respondent in his Sup-

plemental Brief.

Respondent at the outset makes an argument to the

effect that this question whether under the provisions of

the inter vivos trust the petitioner had attributable to her

a gross income which included the amount the trustee had

paid out of the trust income for inheritance and estate

taxes, was never raised before nor considered by the

Board of Tax Appeals, and therefore cannot be de-

termined by this Court. This is manifestly an erroneous

assumption, in the first place, because one of the grounds

of the petition presented to the Board of Tax Appeals

was that the Commissioner had erred in holding "that

petitioner's income for the year 1930 should be increased



by $26,547.31, for dividends received by Bank of America

National Trust & Savings Association on account of its

private trust No. 855, which said dividends were not re-

ceived by petitioner, but were used by said trustee in pay-

ment of inheritance and estate taxes, as hereinabove set

forth." [Tr. p. 7.] If this specification of error did not

specifically raise the question as to whether the net income

from the trust plus the amounts expended from trust

income in payment of estate and inheritance taxes was to

be attributed to the beneficiary as taxable income, it is

difficult to conceive of language that would achieve the

result desired. Of course, the grounds of the Petition for

Reviev/ necessarily had to be quite general, but this lan-

guage in the petition to the Board of Tax Appeals was

very specific.

Further, the authorities cited by respondent in support

of this contention are clearly distinguishable and are not

controlling in this case. All of the decisions cited dealt

with a situation where for the first time and usually as

an afterthought a question was presented to the Court

reviewing the holding of the Board of Tax Appeals. A
careful analysis of each of these cases discloses an entire

dissimilarity with our situation. For instance, in Sunset

Scavenger Co. v. Commissioner, 84 F. (2d) 453, the tax-

payer contended for the first time on appeal from a deter-

mination of the Commissioner that there was an agreement

whereby the members were to receive all the net profits,

thereby exempting the association from the income tax.

This Honorable Court, in rejecting the taxpayer's conten-

tion, stated:

"Further, there is no finding that any such agree-

ment was made."



In the instant case, not only was the trust No. 855 before

the Board of Tax Appeals, but it was also made a part of

the transcript of the record. [Tr. pp. 19-36.]

In Kottemann v. Commissioner, 81 F. (2d) 621, the

petition to the Board of Tax Appeals alleged that the Com-

missioner had erred in denying a deduction of legal fees

paid as a business expense. The Board ruled with the tax-

payer on this point, but disallowed a deduction for unpaid

fees that had been incurred. When this matter was pre-

sented to this Honorable Court, the taxpayer for the first

time raised the question as to whether he was entitled to

deduct for 1927 the entire indebtedness for legal fees, in-

curred in 1927, but only a portion of which were paid

during that year. On the ground that this was plainly an

afterthought, it was refused consideration by this Court.

Likewise, all of the United .States Supreme Court cases

cited by respondent are distinguishable for the same rea-

son—on this appeal petitioner does not rely upon an en-

tirely new ground different from that presented to the

Board of Tax Appeals by her petition. In view of the

contents of the petition for redetermination filed with the

Board of Tax Appeals, and the inapplicability of the

authorities cited, it is difficult for us to believe that re-

spondent can seriously argue that this point cannot and

must not be considered by this Court. Petitioner has not

attempted to attack the determination of respondent upon

any new ground, nor to point out any new error. She

has merely amplified the grounds of her petitions to the

Board and for Review.

Respondent next contends that petitioner has failed

to meet the burden of proving that she was not entitled to

receive as income the sum of $26,547.31 which was paid



as estate and inheritance taxes. The answer to this argu-

ment is found in the terms of the trust itself [Tr. pp.

24-25] which expressly provide that the beneficiary is to

receive the "net" trust income as diminished by payments

of inheritance and Federal estate taxes from "gross"

trust income. Hence, petitioner was obviously not en-

titled to receive the $26,547.31, as this Court concluded in

its Order for Further Briefs, page 3.

Throughout the remainder of his Supplemental Brief,

respondent falls into the error of assuming that the trust

provisions in regard to payment of inheritance and estate

taxes out of trust income are not clear and require con-

struction. We ask respondent what could be more clear

than the following excerpts from the trust [Tr. pp. 24-

25]:

"Sixth : Gross Income. From the gross income

received or derived from the Trust Estate, or from

the principal thereof if there be no income, the Trus-

tee shall first pay and discharge all taxes, assessments,

inheritance and/or Federal estate taxes * * *"

"Seventh : Payment of Income. The Trustee

shall pay the net income derived from the Trust

Estate to the Beneficiary herein named "^ * *."

These two provisions clearly indicate the trustor's intent

to have the beneficiary of this trust receive the "net" in-

come as reduced by payment of inheritance and estate

taxes out of "gross" income.
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In conclusion, we again urge that to uphold the de-

termination of a deficiency in petitioner's income tax for

1930 would be tantamount to taxing her upon what she

was not entitled to receive as trust income. On the con-

trary, petitioner submits that in determining her income

from the trust, she is entitled to deduct from the gross

income the $26,547.31 paid as estate and inheritance

taxes. Respondent has utterly failed to answer what we

feel are the unanswerable propositions in support of peti-

tioner's contentions which were advanced by this Court

in its Order for Further Briefs. For that reason, we

deem it unnecessary to take the time of this Court by

adding to or amplifying the arguments heretofore pre-

sented.

Respectfully submitted,

H. W. Elliott,
2:l' ^

Attorney for Petitioiier.


